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In the Court of Appeals of the District of Columbia. 


Harey G. Wilson, Plaintiff in Error, 

vs. 

District of Columbia. 


No. 1553. 


a In the Police Court of the District of Columbia, April Term, 

1905. 


DisiRicr <^p ) ]^Q 269,470. Information for Unlicensed 

Haery a'W ilson, i Contractor. 

Be it remembered, that in the police court of the District of Co¬ 
lumbia, at the city of Washington, in the said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit: 

1 (Information.) 

In the Police Court of the District of Columbia, April Term, A. D. 

1905. 

The District op Columbia, ss : 

James L. Pugh, Jr., Esq., assistant corporation counsel, who, for 
the said District of Columbia, prosecutes in this behalf in his proper 
person, comes here into court, and causes the court to be informed 
and complains that Harry G. Wilson, late of the District aforesaid, 
on the first day of November in the year A. D. one thousand nine 
hundred and four, and on divers other days and times between the 
said first day of November and the 24th day of April, in the year 
one thousand nine hundred and five, in the city of Washington and 
in the District aforesaid, did engage in the business of a contractor, 
to wit: the business of a contracting bricklayer in constructing 
buildings and other structures, without first having obtained a 
license so to do, and paying the license tax therefor, before engaging 
in said business. Contrary to and in violation of an act of Congress 
approved July 1, 1902, and constituting a law of the District of Co¬ 
lumbia. 

J. L. PUGH, Jr., 
Assistant Corporation Counsel. 
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HARRY G. WILSON VS. DISTRICT OF COLUMBIA. 


Personally appeared E. P. Keleher this 25th day of April, A. D. 
1905, and made oath before me that the facts set forth in the fore¬ 
going information are true. 

[Seal Police Court of District of Columbia.] 

W. H. RUFF, 

Deputy Clerk of the Police Court of the 

District of Columbia, 


2 In the Police Court of the District of Columbia. 

District of Columbia) 

vs. > Number 269,470. 

Harry G. Wilson. J 

Bill of Exceptions, 

This case coming on for hearing, and the defendant having 
pleaded not guilty, witnesses were called by the District and by the 
defendant, the substance of the testimony so given being contained 
in the following agreed statement of facts: 


Agreed Statement of Facts. 

“The defendant Harry G. Wilson is a bricklayer by trade; that 
his business is to make contracts with builders and general con¬ 
tractors to lay part or all of the bricks required in any work under¬ 
taken by a builder or general contractor, either at a stated amount 
per thousand or for a stated price as to the entire number of bricks 
to be laid ; that the defendant makes no contracts with the owner 
of the work, but always contracts with the builder or general con¬ 
tractor of the owner; that the defendant maintains no regular force 
of bricklayers, but employs one or more bricklayers to help him as 
the number of the bricks to be laid may require; that in the prose¬ 
cution of the work of laying the bricks the defendant and those em¬ 
ployed by him are at all times subject to the direction and under 
tbe control of the builder or general contractor.” 

JAMES L. PUGH, Jr., 

Corporation Counsel^ D. C. 
W. H. SHOLES, AWy for Deft. 

3 The foregoing being all of the testimony offered on either 

side in the case, the defendant, through his counsel, moved 
the court to instruct itself as matter of law that the defendant is not 
guilty of the charge contained in the information; but the court 
refused to make said rutling, and counsel for the defendant then and 
there noted an exception to the ruiling of the court and gave notice 
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as required by law, of bis intention to sue out a writ of error and 
take the case to the Court of Appeals. 

And thereupon the defendant, through his counsel, moved the 
court to instruct itself as matter of law that tliat portion of paragraph 
46 of section 7 of the act of July 1st, 1902, imposing an annual tax 
of $25. upon “ building and other contractors, for the non-payment 
of which tax the defendant is charged in this case, does not, from 
the facts adduced by the testimony, apply to the defendant, and 
that his trade was not contemplated under the said act as a subject 
for such tax, and that the defendant should be acquitted ; but the 
court refused to make said ruiling, and counsel for defendant then 
and there excepted and gave notice of his intention to sue out a writ 
of error and take the case to the Court of Appeals. 

And thereupon the defendant, through his counsel, moved the 
court to instruct itself as matter of law that that part of paragraph 
46, of section 7, of the act of Jul}’’ 1st, 1902, imposing an annual tax 
of $25. upon “ building and other contractors ” is so vague and un¬ 
certain in its meaning that the same is null and void, and the de¬ 
fendant should be acquitted; but the court refused to make said 
ruiling, to which refusal the defendant by his counsel then and there 
excepted and gave notice of his intention to sue out a writ of error 
and take the case to the Court of Appeals. 

4 All of which exceptions were duly noted by the court at 

the trial and are signed by the presiding justice of said court 
this eleventh day of May, A. D., 1905. 

I. G. KIMBALL, 

Judge Police Court, D, C. 


6 {Oopy of Docket Entries,) 

In the Police Court of the District of Columbia, April Term, 1905. 

District op Columbia ) 269,470. Information for Unlicensed 

Harry a Wilson. 1 Contractor. 

April 26,1905.—Continued to May 11, 1905. 

Defendant arraigned May 11, 1905. Plea: Not guilty. Judg¬ 
ment; Guilty. Sentence: To pay a fine of five dollars, and in 
default, to be committed to the workhouse for the term of fifteen 
davs. 

Exceptions taken to the rulings of the court on matters of law 
and notice given by the defendant in open court at the time of the 
several rulings of his intention to apply to a justice of the Court of 
Appeals of the District of Columbia for a writ of error. 

Becognizauce in the sum of one hundred dollars entered on writ 
of error to the Court of Appeals of the District of Columbia upon 
the condition that in the event of the denial of the application for 
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a writ of error, the defendant will, witlnn five days next after the 
expiration of ten days, appear in the police court and abide by and 
perforin its judgment, and that in the event of the granting of such 
writ of error, the defendant will appear in the Court of Appeals of 
the District of Columbia and abide by and perforin its judgment in 
the premises. Walter E. Wright, surety. 

Bill of exceptions filed, settled and signed. 

May 12,1905.—Writ of error received from the Court of Appeals 
of the District of Columbia. 


6 In the Police Court of the District of Columbia. 

United States of America, I . 

District of Columbia^ f 

I, Joseph Y. Potts, clerk of the police court of the District of Co¬ 
lumbia, do hereby certify that the foregoing pages, numbered from 
1 to 5 inclusive, to be true copies of originals in cause No. 269,470 
wherein The District of Columbia is plaintiff and Harry G. Wilson 
defendant, as the same remain upon the files and records of said 
court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, — the city of Washington, in said District, this 17th 
day — May, A. D. 1905. 

[Seal Police Court of District of Columbia. 1 

JOSEPH Y. POTTS, 

Clerk Police Courts Diet, of Columbia, 


7 United States op America, ss : 

The President of the United States to the Honorable I. G. Kimball, 

judge of the police court of the District of Columbia, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said police court, before you, 
between District of Columbia, plaintiff and Harry G. Wilson de¬ 
fendant a manifest error hath happened, to the great damage of the 
said defendant as by his complaint appears. We being willing 
that error, if any hath been, should be duly corrected, and full and 
speedy justice done to the parties aforesaid in this behalf, do com¬ 
mand you, if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings afore¬ 
said, with all things concerning the same, to the Court of Appeals 
of the District of Columbia, together with this writ, so that you have 
the same in the said Court of Appeals, at Washington, within 15 days 
from the date hereof, that the record and proceedings aforesaid 
leeing inspected, the said Court of Appeals may cause further to be 
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done therein to correct that error, what of right and according to 
the laws and customs of the United States sliould be done. 

Witness the Honorable Seth Shepard, Chief Justice of the said 
Court of Appeals, the 12th da}^ of May, in the year of our Lord one 
thousand nine hundred and five. 

[.Seal Court of Appeals, District of Columbia.] 

HENEY W. HODGES, 

Clerk of the Court of Appeals of the District of Columbia. 

Allowed by— 

SETH SHEPAED, 

Chief Justice of the Court of Appeals 

of the District of Columbia. 

[Endorsed :] Filed May 12 1905. Joseph Y. Potts, clerk, police 
court, D. C. 

Endorsed on cover: District of Columbia police court. No. 1553. 
Harry G. Wilson, plaintiff in error, vs. District of Columbia. Court 
of Appeals, District of Columbia. Filed May 17,1905. Henry W. 
Hodges, clerk. 
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HARRY G. WILSONj Plaintiff in Error, 


V, 

DISTRICT OF COLUMBIA. 


BRIEF FOR THE DEFENDANT IN ERROR. 


Statement of the Case. 

The plaintiff in error is a bricklayer who makes contracts 
with builders and general contractors for the brickwork in 
buildings, at so much per thousand for the bricks laid or at 
an agreed price for the whole work. He makes no contracts 
with the owners of the buildings, and maintains no regular 
force of workmen, but employs men as needed. He and his 
workmen are subject to the direction and control of the 
builder or general contractor. 

In fine, the plaintiff in error is a contractor for brick¬ 
work on buildings, or a subcontractor generally, engaged in 
contracting for brickwork. 
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ARGUMENT. 

The quesfciou raised in the present case is whether a sub¬ 
contractor is a “ buildingj ” contractor within the meaning 
of paragraph 46 of section 7 of the act of July 1,1902, other¬ 
wise known as the Personal tax law,” which imposes a 
tax upon “ building and other contractors, twenty-five 
dollars.” 

This court decided in a prior case that— 

“ The term ‘ other contractors ^ is too vague and uncertain 
in its meaning. It leaves too much to the discretion of the 
assessor.” 

Chapman u District of Columbia, 33 Wash. Law Rep., 
23.2. 


What constitutes a “ building contractor ” within the mean¬ 
ing of the law has not yet been passed upon, and the question 
is an open one. 

The contention on the part of the plaintiff in error un¬ 
doubtedly will be that a building contractor ” is one who 
enters into a contract with the owner for the entire construc¬ 
tion and completion of a building. This would seGm,pnma 
facie, too large a definition, for one might be a building 
contractor, within the meaning of the law, who engages to 
furnish labor and materials in their entirety for certain parts 
of a building. Especially would this seem to be true of a 
contractor who actually erects the building. 

“A building or working contract is one under which work 
or labor is to be performed in the erection, construction, or 
repairing of some edifice, structure, or other work.” 

5 Am. & Eng. Enc., 1. 



This definition seems to contemplate only work or labor 
to be performed. In the case at bar, not only labor, but also 
the materials, are furnished. 

As to what constitutes one a contractor, it is said in 
Anderson^s Dictionary of Law, p. 251: 

“ The true test is to ascertain whether one who renders 
the service does so in the course of an independent occupa¬ 
tion, representinp; the will of his employer only as to the 
result of his work, and not as to the means by which it is 
accomplished.” 

It is a matter of general knowledge and common informa¬ 
tion that a subcontractor is responsible, under his contract, 
for the result of the work and materials furnished; that the 
details of construction, &c., are entirely within the control 
and direction of the subcontractor, and he alone is respon¬ 
sible to those with whom he contracts. This is a matter of 
which the court will take judicial notice. 

17 Am. <fe Eng. Enc., 945. 

The question is not, as the plaintiff seems to think, whether 
or not he is a subcontractor, but whether he is or not a 
building contractor. Plaintiff mav be a subcontractor 
within the meaning of the mechanics’ lien law and yet be 
a building contractor within the meaning of the law under 
discussion. It matters not whether he obtains his contract 
directly or indirectly from the owner. He may have a con¬ 
tract for the erection of the whole, or of an integral part 
thereof, in either case. The test is not the directness or re¬ 
moteness of his relations with the owner, for that affects 
only his right to a mechanics’ lien under the lieu laws \ but 
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the test is the character of the occupation followed by the 
person contracting, to bo determined by an examination of 
that occupation and tlie manner of its exercise. 

The plaintiff in error is either a contractor or a servant 
workman. He is not the latter. His business “ is to make 
contracts with builders,” (&c. This does not signify that 
he is not a builder himself; on the contrary, the stipulation 
shows that he is actually engaged in the erection of the 
durable and permanent portion of the building, to wit, the 
brickwork. 

According to the plaintiff’s contention the building con¬ 
tractor is the one who deals directly with the owner. If, 
then, he dealt directly with the owner, and not through the 
medium of another, he would be liable under the law—that 
is to say, he would be liable in one case and not in the other, 
although the character of his business was the same in both 
instances, and the manner of carrying it on. The tax laid 
is a tax upon a business or occupation; it does not matter 
in the least, nor affect the propriety of the tax, that the con¬ 
tract is made with one person rather than with another. 

The contention that the phrase “ building contractor ” 
should be read as a compound word, and that, as such, it is too 
vague and indefinite in meaning to be capable of enforce¬ 
ment, we think is untenable. There is no analogy between 
this case and the Lockwood case. The term building con¬ 
tractor ” is one in common use, and there is no reason why 
the words should be read as a compound word. A building 
contractor is one who makes contracts for building, whether 
houses, hotels, bridges, boats, or what not. Unquestionably 
the plaintiff in error is a house-builder; and if he engage 
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upon such work, not as a servant or mere artisan, but under 
a contract which makes him responsible for the result and 
liable in damages for a breach thereof, he is a house build¬ 
ing contractor, and liable under the law for the license im¬ 
posed. 

A reference to the mechanics’ lien laws does not seem to 
be pertinent to the present discussion, for, as was said above, 
the question is not whether be is entitled to a lien, but 
whether he is a building contractor. But if a resort to the 
mechanics’ lien law be deemed at all helpful, or regarded as 
a test of the matter at issue, then the argument makes against 
the plaintiff in error because our courts have repeatedly de¬ 
cided that a subcontractor is entitled to a lien. 

Some importance seems to be attached by the plaintiff in 
error to the clause in the stinulation which states that he and 

■A 

his workmen are at all times subject to the direction and 
control of the builder or general contractor. It is argued 
from this as a premise that the plaintiff in error is not an 
independent contractor, and therefore is not a building 
contractor within the meaning of the law. Here again, as 
in the argument involving the mechanics’ lien law, the 
conclusion is a logical noa sequihir. He may or may not be 
an independent contractor; that question affects only his 
liability as to other persons in the matter of damages, ifec. 
It has no relation whatever to the question of taxation or 
to the right to impose a license upon a business or occupa¬ 
tion. The question is not whether he is or is not an inde¬ 
pendent contractor, but whether he is or is not a building 
contractor; not whether he is or is not liable in damages, 
(fee., to third persons for injuries inflicted in the course of 
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his work, but whether he does or does not pursue a calling 
upon which Congress has imposed a tax. 

The judgment below was correct and should be affirmed, 
Respectfully submitted. 

A. B. Duvall, 

F. H. Stephens, 
Attorneys for the Defendant, 
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